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BALANCING TRANSPARENCY AND PRIVACY: THE RETROACTIVE REACH OF FOIL AFTER THE REPEAL OF CIVIL RIGHTS LAW § 50-A
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I. INTRODUCTION
The New York State Court of Appeals case of In re NYP Holdings, Inc. v. New York City Police Department, which was decided on February 20, 2025, is a momentous decision.[footnoteRef:2] The cornerstone of this case is based on two pieces of critical, yet controversial, legislation.[footnoteRef:3] Many may argue that New York Public Officers Law sections 84-90 is an essential component which safeguards democracy. This law is also known as New York’s Freedom of Information Law (“FOIL”).  [2: In re NYP Holdings v. N.Y.C. Police Dep’t, 263 N.E.3d 871 (N.Y. 2025).]  [3: The two pieces of legislation in question are N.Y. PUB. OFF. LAW §§ 84-90, commonly referred to as FOIL, and N.Y. CIV. RIGHTS LAW § 50-a, legislation which exempted certain personnel records from FOIL requests.] 

	FOIL was first enacted in 1974 to enhance public trust in the state and local government.[footnoteRef:4] FOIL’s policy consideration is that the public is vested with an inherent right to know and obtain information about their government and its officials. The legislative declaration in section 84 states that: [4: N.Y. PUB. OFF. LAW § 84.] 

The legislature hereby finds that a free society is maintained when government is responsive and responsible to the public, and when the public is aware of governmental actions. The more open a government is with its citizenry, the greater the understanding and participation of the public in government . . . . The people’s right to know the process of governmental decision-making and to review the documents and statistics leading to determinations is basic to our society. Access to such information should not be thwarted by shrouding it with the cloak of secrecy or confidentiality. The legislature therefore declares that government is the public’s business and that the public, individually and collectively and represented by a free press, should have access to the records of government in accordance with the provisions of this article.[footnoteRef:5] [5: Id.] 

FOIL, as well as the retroactive nature of remedial legislation is the focus of the case. In re NYP Holdings, Inc. v. New York City Police Department, a reporter from the New York Post submitted FOIL requests to the New York City Police Department (“NYPD”) requesting disciplinary records for 144 police officers and received only one of the files requested. FOIL provides a mandate for public agencies to produce documents requested by the public.[footnoteRef:6] The law also sets the maximum fee structure and timeframe to produce these documents.[footnoteRef:7] The law further provides that “a person who willfully conceals or destroys a record to prevent its public inspection is guilty of a violation.”[footnoteRef:8] These components of FOIL were likely included to ensure the public was not deterred from exercising their rights to obtain documents because of excessive fees or long delays. [6: Id.]  [7: Id.]  [8: Id. § 89.] 

II. BACKGROUND & HISTORY
FOIL, though written to promote government transparency, is subject to exemptions. These exemptions include documents that are exempted by other statutes; would invade personal privacy; impair the fairness of contracts; violate trade secrets; interfere with law enforcement investigations and proceedings; identify confidential sources of information; endanger the life of any person; or reveal investigative techniques.[footnoteRef:9] Although FOIL expressly lists broad categories of exempt documents, the law has not been without controversy and has required previous judicial interpretation. The New York State Court of Appeals has held that “exemptions are to be narrowly construed to provide maximum access, and the agency seeking to prevent disclosure carries the burden of demonstrating that the requested material falls squarely within a FOIL exemption by articulating a particularized and specific justification for denying access.”[footnoteRef:10] FOIL also imposes the burden of proof of establishing that a document sought is exempt on the government, rather than on the requester being required to establish that it is not exempt.[footnoteRef:11] [9: Id. § 87.]  [10: In re Cap. Newspaper Div. of Hearst Corp. v. Burns, 496 N.E.2d 665, 667 (N.Y. 1986).]  [11: Id.] 

	Civil Rights Law section 50-a was passed in 1976, two years after the enactment of FOIL, with the purpose of preventing personnel issues faced by law enforcement officers from being raised at criminal hearings unrelated to the matter.[footnoteRef:12] Law enforcement personnel records are not specifically exempted from FOIL in Public Officers Law sections 84 through 90.[footnoteRef:13] The court previously ruled that exemptions to FOIL must be narrowly interpreted, so while one may think that no such exemption exists, however, that would not be completely true.[footnoteRef:14] New York State Civil Rights Law section 50-a was titled “Personnel Records of Police Officers, Firefighters, and Correction Officers.”[footnoteRef:15] This section was repealed in 2020; prior to the repeal, Civil Rights Law section 50-a stated that:  [12: S.B. 8496, ch. 96, 2020 Gen. Assemb., Reg. Sess. (N.Y. 2020).]  [13: N.Y. PUB. OFF. LAW §§ 84-90.]  [14: In re Cap. Newspaper Div. of Hearst Corp., 496 N.E.2d at 667.]  [15: N.Y. CIV. RIGHTS LAW § 50-a.] 

All personnel records, used to evaluate performance toward continued employment or promotion, under the control of any police agency . . . and such personnel records under the control of a sheriff’s department or a department of correction of individuals employed as correction officers and such personnel records under the control of a paid fire department or force of individuals employed as firefighters or firefighter/paramedics shall be considered confidential and not subject to inspection or review without the express written consent of such police officer, firefighter, firefighter/paramedic or correction officer except as may be mandated by lawful court order . . . . No such order shall issue without a clear showing of facts sufficient to warrant the judge to request records for review.[footnoteRef:16] [16: Id.] 

The privacy rights created by this legislation become applicable to FOIL through the provision in Public Officers Law section 87 that provides exemptions to FOIL granted by other laws.[footnoteRef:17] In addition, there were concerns about the personal privacy of law enforcement officers, and the impact that their work-related proceedings could have on their personal lives.[footnoteRef:18]  [17: N.Y. PUB. OFF. LAW § 87(2)(a).]  [18: Id.] 

	In 2020, forty-four years after its enactment, proponents of section 50-a continued to support it and the protections and rights afforded to law enforcement officers.[footnoteRef:19] Proponents argued that it was necessary to ensure the safety of communities, and without the rights and protections afforded by it, law enforcement would be hindered from doing their job.[footnoteRef:20] Critics of section 50-a argued that the law undermined public confidence in government and law enforcement by preventing public access to the disciplinary proceedings and outcomes of such proceedings when officers were accused of misconduct, and these protections were contrary to that of other public employees.[footnoteRef:21] Under section 50-a, even serious accusations of prior acts of misconduct including excessive force were exempted from FOIL.[footnoteRef:22] Thus, a plaintiff who commenced an action against an NYPD officer for excessive force may have been unable to obtain prior disciplinary records for the officer under section 50-a.  [19: Id.]  [20: Id.]  [21: Id.]  [22: Id.] 

	This changed in 2020 when the New York State Legislature passed Senate Bill 8496 and Assembly Bill 10611 to repeal section 50-a.[footnoteRef:23] The repeal was a controversial partisan measure that passed the New York State Assembly 101 votes to 43 votes; and, passed the New York State Senate 40 votes to 22 votes.[footnoteRef:24] The Senate sponsor’s memorandum in support stated that the “repeal of [section] 50-a will help the public regain trust that law enforcement officers and agencies may be held accountable for misconduct.”[footnoteRef:25] Conversely, it was argued that the repeal may unfairly subject officers to the dissemination of prejudicial information.[footnoteRef:26] [23: Id.]  [24: Id.]  [25: Id.]  [26: Id.] 

III. COURT OF APPEALS REVIEW
	With the repeal of section 50-a in 2020, why would the NYPD deny a FOIL request for the personnel records of 143 officers which led to the NYP Holdings case? The question presented to the court focused on the applicability of the repeal.[footnoteRef:27] The question was whether the repeal of 50-a has a retroactive effect on records generated prior to the repeal or, alternatively, if not, whether those records maintained the privilege provided prior to the repeal.[footnoteRef:28]  [27: In re NYP Holdings v. N.Y.C. Police Dep’t, 263 N.E.3d 871 (N.Y. 2025).]  [28: Id.] 

	After the plaintiffs exhausted their administrative remedies, they filed an article 78 proceeding in supreme court against the NYPD.[footnoteRef:29] The NYPD responded that the request was overly burdensome. In defense of their members, the Police Benevolent Association of the City of New York, Inc. (“PBA”) joined the suit as a nonparty to the action, and asserted a defense that the repeal of section 50-a could not be retroactive.[footnoteRef:30] The PBA argued that any records created prior to the repeal were not subject to FOIL.[footnoteRef:31] The PBA argued that a retroactive application would be contrary to the legislative intent of the repeal.[footnoteRef:32] The supreme court ruled that the PBA was a nonparty and could not assert a defense and ordered the documents to be compelled.[footnoteRef:33]  [29: Id.]  [30: Id.]  [31: Id.]  [32: Id.]  [33: Id.] 

	The NYPD and PBA both appealed to the New York Appellate Division, First Department, with the NYPD withdrawing its appeal.[footnoteRef:34] The appellate division affirmed the supreme court’s ruling stating that the appeal does apply retroactively and that FOIL is applicable to any documents in the NYPD’s possession at the time of the repeal, not just to documents created after its repeal.[footnoteRef:35] The appellate court further explained that a retroactive application is required to comply with the legislative intent and plain reading of the legislation and to promote its purpose of “increasing public trust in, and accountability of, law enforcement agencies.”[footnoteRef:36] [34: Id.]  [35: Id.]  [36: Id.] 

	By the time the New York Court of Appeals heard this case, the New York Appellate Division’s First, Second, and Fourth Departments had already held that the repeal of section 50-a applies retroactively.[footnoteRef:37] The court of appeals began its analysis with a statement from Majewski v. Broadalbin-Perth Central School District, which expressed a sentiment opposed to the retroactive operation of statutes absent express legislative intent or necessary implication.[footnoteRef:38] The court then continued by reasoning that “remedial legislation should be given retroactive effect in order to effectuate its beneficial purpose.”[footnoteRef:39]  [37: Id.]  [38: 696 N.E.2d 978 (N.Y. 1998).]  [39: In re NYP Holdings, 263 N.E.3d at 876 (quoting In re Gleason v. Michael Vee, Ltd., 749 N.E.2d 724, 729 (N.Y. 2001)).] 

The court provided factors that were considered to determine whether remedial legislation should be applied retroactively. The three factors utilized are: (1) whether the legislature made any specific mention of retroactivity, or expressed a sense of urgency; (2) whether the statute was written to change a judicial interpretation; or (3) whether the legislature expressly explained the laws intended purpose.[footnoteRef:40] Based on these criteria, the court ruled that the legislature intended the statutory repeal to have a retroactive effect and expose all law enforcement officer disciplinary records to FOIL.[footnoteRef:41] The court continued to explain that FOIL applies to all records possessed by a government agency, without reference to the date in which the records were created.[footnoteRef:42]  [40: Id.]  [41: Id.]  [42: Id.] 

The court then utilized the “history and purpose test” to examine the intent of the legislation.[footnoteRef:43] The Assembly sponsor cited the purpose of the legislation was to respond to public demands for police reform, while the Senate sponsor cited a desire to increase public trust in law enforcement.[footnoteRef:44] Based on these factors, along with an absence of a clear retroactive exemption, the New York Court of Appeals affirmed the lower court rulings and found that remedial legislation such as the repeal of section 50-a applies retroactively.[footnoteRef:45]  [43: Id.]  [44: Id.]  [45: Id.] 

IV. CONCLUSION
In re NYP Holdings, Inc. v. New York City Police Department is an impactful case that will have a lasting effect. This case solidifies the court’s broad view and support of FOIL. If the legislature repeals other statutorily exempt documents from the scope of FOIL, it is likely that those repeals will also have a retroactive effect. Although section 50-a was repealed, other statutory exemptions still apply. The holding in this case may likely be used as precedent for future remedial legislation disputes. In re NYP Holdings, Inc. sets precedent for the use of the “history and purpose test” when analyzing the retroactive effect of legislation. Further, governmental agencies and employees are no longer shielded from disclosing documents produced prior to the repeal of section 50-a when faced with a FOIL request.
FOIL is an essential component to a free society. With that in mind, not all government documents can be disclosed. Whether documents are subject to disclosure or exemption pursuant to FOIL is determined by the legislature. Advocates and critics of section 50-a disagree on the importance of specific FOIL exemptions for law enforcement personnel and disciplinary records; however, there was a clear repeal by the Legislature in 2020.[footnoteRef:46] Prior to NYP Holdings, Inc., the repeal of section 50-a had a retroactive effect in the Appellate Division’s First, Second, and Fourth Departments. This case has now codified that effect state-wide by the highest court.[footnoteRef:47] The importance of public safety, transparent government, and civil rights came together in this case and should not be taken lightly.  [46: S.B. 8496, ch. 96, 2020 Gen. Assemb., Reg. Sess. (N.Y. 2020).]  [47: In re NYP Holdings, 263 N.E.3d at 876.] 

There is no doubt that the legislature’s intent was for the repeal of Civil Rights Law section 50-a to have a retroactive effect, which the New York Court of Appeals ruled in accordance with, thereby implementing the legislature’s intent. It is worth noting that the legislature acted during a turbulent time to implement this legislation very quickly. Now that it is clear as to how the law applies, the legislature should revisit this decision to reasonably limit the protections which section 50-a provided, as opposed to completely eliminating them. The repeal of section 50-a was a politically charged, partisan decision, which was a reactionary move to amend a nearly five-decade-old private right, to create a new public policy based on a highly publicized public outcry during a global pandemic. The death of George Floyd is mentioned seventy-nine times in the Senate bill jacket; there is little doubt that this change was a reactionary response to that incident.[footnoteRef:48] There may be long-standing public safety consequences to this decision. There are now questions as to what effect this case will have in the future with regard to other civil rights: whether future amendments to a statute that grants rights to a specified group of individuals may be repealed and have a retroactive effect.  [48: S.B. 8496, ch. 96, 2020 Gen. Assemb., Reg. Sess. (N.Y. 2020).] 

Additionally, it is important to balance the rights of those who were protected by section 50-a, against the interest of an open government and trust in law enforcement. The legislative intent of the repeal of section 50-a should have been to better balance these interests, as opposed to the extreme total repeal. A more reasonable and moderate solution in lieu of the repeal could have been to retain the law, with an exception for substantiated disciplinary complaints. Civil Rights Law section 50-a was passed to provide a private right of privacy to a specified group of individuals whom by the nature of their employment are arguably in a position of enhanced public scrutiny. Completely removing these protections to include disclosure of unsubstantiated complaints is in contrast to public safety, the intent of the legislation, and public policy. Publicly revealing specific details of unsubstantiated complaints can have a detrimental impact on a previously protected law enforcement officer’s career, life, and wellbeing. It can hinder future employment, public image, and other personal opportunities. The potential for these life repercussions based on information of mere accusations without any defense or adjudication may be detrimental to proactive policing. When an officer makes these decisions under the protection of certain rights, repealing these rights retroactively undermines the integrity of the state. 
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